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17 CFR Ch. I (4–1–14 Edition) § 23.402 

§ 23.402 General provisions. 
(a) Policies and procedures to ensure 

compliance and prevent evasion. (1) Swap 
dealers and major swap participants 
shall have written policies and proce-
dures reasonably designed to: 

(i) Ensure compliance with the re-
quirements of this subpart; and 

(ii) Prevent a swap dealer or major 
swap participant from evading or par-
ticipating in or facilitating an evasion 
of any provision of the Act or any regu-
lation promulgated thereunder. 

(2) Swap dealers and major swap par-
ticipants shall implement and monitor 
compliance with such policies and pro-
cedures as part of their supervision and 
risk management requirements speci-
fied in subpart J of this part. 

(b) Know your counterparty. Each 
swap dealer shall implement policies 
and procedures reasonably designed to 
obtain and retain a record of the essen-
tial facts concerning each counterparty 
whose identity is known to the swap 
dealer prior to the execution of the 
transaction that are necessary for con-
ducting business with such 
counterparty. For purposes of this sec-
tion, the essential facts concerning a 
counterparty are: 

(1) Facts required to comply with ap-
plicable laws, regulations and rules; 

(2) Facts required to implement the 
swap dealer’s credit and operational 
risk management policies in connec-
tion with transactions entered into 
with such counterparty; and 

(3) Information regarding the author-
ity of any person acting for such 
counterparty. 

(c) True name and owner. Each swap 
dealer or major swap participant shall 
obtain and retain a record which shall 
show the true name and address of each 
counterparty whose identity is known 
to the swap dealer or major swap par-
ticipant prior to the execution of the 
transaction, the principal occupation 
or business of such counterparty as 
well as the name and address of any 
other person guaranteeing the perform-
ance of such counterparty and any per-
son exercising any control with respect 
to the positions of such counterparty. 

(d) Reasonable reliance on representa-
tions. A swap dealer or major swap par-
ticipant may rely on the written rep-
resentations of a counterparty to sat-

isfy its due diligence requirements 
under this subpart, unless it has infor-
mation that would cause a reasonable 
person to question the accuracy of the 
representation. If agreed to by the 
counterparties, such representations 
may be contained in counterparty rela-
tionship documentation and may sat-
isfy the relevant requirements of this 
subpart for subsequent swaps offered to 
or entered into with a counterparty, 
provided however, that such 
counterparty undertakes to timely up-
date any material changes to the rep-
resentations. 

(e) Manner of disclosure. A swap deal-
er or major swap participant may pro-
vide the information required by this 
subpart by any reliable means agreed 
to in writing by the counterparty; pro-
vided however, for transactions initi-
ated on a designated contract market 
or swap execution facility, written 
agreement by the counterparty regard-
ing the reliable means of disclosure is 
not required. 

(f) Disclosures in a standard format. If 
agreed to by a counterparty, the disclo-
sure of material information that is ap-
plicable to multiple swaps between a 
swap dealer or major swap participant 
and a counterparty may be made in 
counterparty relationship documenta-
tion or other written agreement be-
tween the counterparties. 

(g) Record retention. Swap dealers and 
major swap participants shall create a 
record of their compliance with the re-
quirements of this subpart and shall re-
tain records in accordance with sub-
part F of this part and § 1.31 of this 
chapter and make them available to 
applicable prudential regulators upon 
request. 

§§ 23.403–23.409 [Reserved] 

§ 23.410 Prohibition on fraud, manipu-
lation, and other abusive practices. 

(a) It shall be unlawful for a swap 
dealer or major swap participant— 

(1) To employ any device, scheme, or 
artifice to defraud any Special Entity 
or prospective customer who is a Spe-
cial Entity; 
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(2) To engage in any transaction, 
practice, or course of business that op-
erates as a fraud or deceit on any Spe-
cial Entity or prospective customer 
who is a Special Entity; or 

(3) To engage in any act, practice, or 
course of business that is fraudulent, 
deceptive, or manipulative. 

(b) Affirmative defense. It shall be an 
affirmative defense to an alleged viola-
tion of paragraph (a)(2) or (3) of this 
section for failure to comply with any 
requirement in this subpart if a swap 
dealer or major swap participant estab-
lishes that the swap dealer or major 
swap participant: 

(1) Did not act intentionally or reck-
lessly in connection with such alleged 
violation; and 

(2) Complied in good faith with writ-
ten policies and procedures reasonably 
designed to meet the particular re-
quirement that is the basis for the al-
leged violation. 

(c) Confidential treatment of 
counterparty information. (1) It shall be 
unlawful for any swap dealer or major 
swap participant to: 

(i) Disclose to any other person any 
material confidential information pro-
vided by or on behalf of a counterparty 
to the swap dealer or major swap par-
ticipant; or 

(ii) Use for its own purposes in any 
way that would tend to be materially 
adverse to the interests of a 
counterparty, any material confiden-
tial information provided by or on be-
half of a counterparty to the swap deal-
er or major swap participant. 

(2) Notwithstanding paragraph (c)(1) 
of this section, a swap dealer or major 
swap participant may disclose or use 
material confidential information pro-
vided by or on behalf of a counterparty 
to the swap dealer or major swap par-
ticipant if such disclosure or use is au-
thorized in writing by the 
counterparty, or is necessary: 

(i) For the effective execution of any 
swap for or with the counterparty; 

(ii) To hedge or mitigate any expo-
sure created by such swap; or 

(iii) To comply with a request of the 
Commission, Department of Justice, 
any self-regulatory organization des-
ignated by the Commission, or an ap-
plicable prudential regulator, or is oth-
erwise required by law. 

(3) Each swap dealer or major swap 
participant shall implement written 
policies and procedures reasonably de-
signed to protect material confidential 
information provided by or on behalf of 
a counterparty from disclosure and use 
in violation of this section by any per-
son acting for or on behalf of the swap 
dealer or major swap participant. 

§§ 23.411–23.429 [Reserved] 

§ 23.430 Verification of counterparty 
eligibility. 

(a) Eligibility. A swap dealer or major 
swap participant shall verify that a 
counterparty meets the eligibility 
standards for an eligible contract par-
ticipant, as defined in Section 1a(18) of 
the Act and § 1.3 of this chapter, before 
offering to enter into or entering into a 
swap with that counterparty. 

(b) Special Entity. In verifying the eli-
gibility of a counterparty pursuant to 
paragraph (a) of this section, a swap 
dealer or major swap participant shall 
also verify whether the counterparty is 
a Special Entity. 

(c) Special Entity election. In verifying 
the eligibility of a counterparty pursu-
ant to paragraph (a) of this section, a 
swap dealer or major swap participant 
shall verify whether a counterparty is 
eligible to elect to be a Special Entity 
under § 23.401(c)(6) and, if so, notify 
such counterparty of its right to make 
such an election. 

(d) Safe harbor. A swap dealer or 
major swap participant may rely on 
written representations of a 
counterparty to satisfy the require-
ments of this section as provided in 
§ 23.402(d). A swap dealer or major swap 
participant will have a reasonable basis 
to rely on such written representations 
for purposes of the requirements in 
paragraphs (a) and (b) of this section if 
the counterparty specifies in such rep-
resentations the provision(s) of Section 
1a(18) of the Act or paragraph(s) of § 1.3 
of this chapter that describe its status 
as an eligible contract participant and, 
in the case of a Special Entity, the 
paragraph(s) of the Special Entity defi-
nition in § 23.401(c) that define its sta-
tus as a Special Entity. 

(e) This section shall not apply with 
respect to: 
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